
 

 

 
IN THE UNITED STATES DISTRICT COURT 

 
FOR THE DISTRICT OF COLUMBIA 

  
BARK, et al., 
 
  Plaintiffs, 
 
   v. 
 
UNITED STATES FOREST SERVICE, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
)

1:12-cv-01505 
 
 

ANSWER 

 
Federal Defendant, through undersigned counsel, answers the allegations in Plaintiffs’ 

September 11, 2012 Complaint, ECF No. 1, as follows:1 
 
1. The allegations in Paragraph 1 consist of Plaintiffs’ characterization of their case and 
contain conclusions of law to which no response is required.   
 
2. The allegations in Paragraph 2 are conclusions of law to which no response is required.   
 
3. The allegations in Paragraph 3 are conclusions of law to which no response is required.   
 
4. The allegations in Paragraph 4 are conclusions of law to which no response is required.   
 
5.  Defendant is without sufficient knowledge or information to respond to the allegations in 
Paragraph 5.  Defendant avers that BARK participated in the administrative process associated 
with the decision to authorize management of 28 recreation sites in the Mount Hood National 
Forest as a concession, and that BARK filed an administrative appeal concerning that decision.   
 
6. Defendant is without sufficient knowledge or information to respond to the allegations in 
Paragraph 6.  Defendant avers that Recreation Resource Management, Inc. (RRM) is the 
concessioner for Rose Canyon Lake in the Coronado National Forest.  
 
7. Defendant is without sufficient knowledge or information to respond to the allegations in 
Paragraph 7.  Defendant avers that RRM is the concessioner for the First Crossing, Second 
Crossing, Third Crossing, and Water Wheel recreation sites.   
 
8. Defendant is without sufficient knowledge or information to respond to the allegations in 
Paragraph 8.  Defendant avers that Rocky Mountain Recreation Company is the concessioner for 
Rampart Reservoir in the Pike and San Isabel National Forests. 

                                                 
1 The numbered paragraphs of this Answer correspond to the numbered paragraphs of Plaintiffs’ 
Complaint. 
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9. Defendant is without sufficient knowledge or information to respond to the allegations in 
Paragraph 9.  Defendant avers that Aud and Di Campground Services, Inc. is the concessioner 
for Walton Lake Campground and Day Use Area in the Ochoco National Forest. 
 
10. Defendant admits that the Forest Service is a federal agency in the United States 
Department of Agriculture; that the Forest Service has the responsibility to manage the National 
Forests; that policies related to operation of federally owned improvements are within the 
jurisdiction of the Washington Office of the Forest Service, and that Forest Service officials 
issued the special use permits and decision documents involved in this litigation. 
 
11. The allegations in Paragraph 11 purport to characterize a statute, which speaks for itself 
and is the best evidence of its contents, and constitute conclusions of law to which no response is 
necessary.  Defendant avers that the limitation on the number of recreation sites for which fees 
could be charged was removed in November, 2001.  Pub. L. No. 107-63; 1115 Stat. 414.  
Defendant denies any allegations contrary to the plain language and meaning of the statute, as 
amended.   
 
12. Defendant denies the allegations in Paragraph 12. 
 
13. The allegations in Paragraph 13 purport to characterize portions of the congressional 
record, which speak for themselves and are the best evidence of their contents.   
 
14. Defendant admits the allegations in the first sentence of Paragraph 14 and denies the 
allegations in the second and fifth sentences of Paragraph 14.  The allegations in the third, fourth, 
and sixth sentences of Paragraph 14 purport to quote the Federal Lands Recreation Enhancement 
Act (REA), which speaks for itself and is the best evidence of its contents, and constitute 
conclusions of law to which no response is necessary.  Defendant denies any allegations contrary 
to the plain language and meaning of the REA.2   

                                                 
2 To avoid confusion, Defendant restates relevant portions of Paragraph 14 from Plaintiffs’ 
Complaint, and has numbered the sentences in red to correspond with the numbered sentences in 
this Answer.   
 
14.  (1) Representative DeFazio’s amendment did not pass. (2) However, the following year, 
in light of the continued negative public reaction to the Fee Demo program, Congress 
refused to reauthorize it and instead passed the Federal Lands Recreation Enhancement 
Act (“REA”), the statute at issue in this case.  16 U.S.C. §§ 6801-6814.  (3) The REA states 
in relevant part: [. . .] 16 U.S.C. § 6802(f) (emphasis added).  (4) The subsection (d) 
limitations on this fee authority referred to in subsection (f) are: [. . .] 16 U.S.C. § 6802(d) 
(emphasis added).  (5) Thus, while the Forest Service is authorized to charge visitors an 
“amenity fee” for use of developed facilities and services, it may not simply charge an 
“entrance fee” to an area when visitors do not use those developed facilities and services.  
(6)  See also 16 U.S.C. § 6802(e)(2) (“Prohibited sites- The Secretary shall not charge an 
entrance fee for Federal recreational lands and waters managed by the Bureau of Land 
Management, the Bureau of Reclamation, or the Forest Service.”).  
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15. The allegations in Paragraph 15 purport to quote the REA, which speaks for itself and is 
the best evidence of its contents, and constitute conclusions of law to which no response is 
necessary.  Defendant denies any allegations contrary to the plain language and meaning of the 
REA.    
 
16. The allegations in Paragraph 16 are conclusions of law to which no response is necessary.  
To the extent the allegations in Paragraph 16 purport to characterize the REA, the statute speaks 
for itself and is the best evidence of its contents.  Defendant denies any allegations contrary to 
the plain language and meaning of the REA.   
 
17. The allegations in Paragraph 17 purport to characterize and quote from the REA and its 
legislative history, which speak for themselves and are the best evidence of their contents, and 
constitute conclusions of law to which no response is necessary.  Defendant denies any 
allegations contrary to the plain language and meaning of the REA. 
 
18.  The allegations in Paragraph 18 purport to quote the REA, which speaks for itself and is 
the best evidence of its contents, and constitute conclusions of law to which no response is 
necessary.  Defendant denies any allegations contrary to the plain language and meaning of the 
REA.    
 
19. The allegations in the first sentence of Paragraph 19 purport to quote the REA, which 
speaks for itself and is the best evidence of its contents, and constitute conclusions of law to 
which no response is necessary.  Defendant denies any allegations contrary to the plain language 
and meaning of the REA.  The allegations in the second sentence of Paragraph 19 contain a 
conclusion of law based on a partial quote of a provision in REA to which no response is 
required.  To the extent the second sentence of Paragraph 19 purports to quote the REA, the 
statute speaks for itself and is the best evidence of its contents, and it constitutes a conclusion of 
law to which no response is necessary, and Defendant denies any allegations contrary to the plain 
language and meaning of the REA.  To the extent any response is required, Defendant denies the 
allegations in the second sentence of Paragraph 19.  Defendant avers the REA does not state why 
Recreation Resource Advisory Committees (RACs) are required.   
 
20. Defendant denies the allegations in Paragraph 20.  
 
21. Defendant denies the allegations in Paragraph 21.  Defendant avers that the developed 
facilities at Rose Canyon Lake in the Coronado National Forest are managed as a concession and 
that the current day use fee for those facilities is $8.00, with a reduced fee of $1.00 for walk-in 
recreationists.   
 
22.  Defendant denies the allegations in Paragraph 22.  Defendant avers that the developed 
facilities at Second Crossing, located approximately 10 miles north of Payson, Arizona, in the 
Tonto National Forest, are managed as a concession and that the current day use fee for those 
facilities is $6.00.   
 
23. Defendant denies the allegations in Paragraph 23.  Defendant avers that the developed 
facilities at Rampart Reservoir located 15 miles northwest of Colorado Springs, Colorado, in the 
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Pike National Forest, are managed as a concession; that the current day use fee for those 
facilities is $6.00; that the concessioner voluntarily offers a reduced day use fee of $3.00 for 
Access and Senior Pass holders; and that as a courtesy to visitors, in some situations, the 
concessioner allows visitors to use facilities such as the toilets without paying a fee. 
 
24. Defendant denies the allegations in Paragraph 24.  Defendant avers that the developed 
facilities at Walton Lake Campground and Day Use Area, located approximately 50 miles 
northeast of Bend, Oregon, in the Ochoco National Forest, are managed as a concession; that the 
current day use fee for those facilities is $5.00; and that the concessioner is not required to honor 
the Northwest Forest Pass, which is a regional Forest Service pass issued under REA that covers 
standard amenity recreation fees (“SARFs”) charged by the Forest Service in the national forests 
in Washington and Oregon.   
 
25. Defendant admits the allegations in Paragraph 25 to the extent that the special use 
permits for the concessions named in the complaint are not subject to public notice and 
comment or Recreation RAC review under REA and were therefore not subjected to those 
procedures.  Defendant denies the remaining allegations in Paragraph 25.  Defendant avers the 
decision to issue a permit for the Mount Hood concession was subjected to public scoping and 
public notice and comment pursuant to applicable laws.  
 
26. Defendant denies the allegations in Paragraph 26.  Defendant avers that in 2012 the 
Mount Hood National Forest in Oregon issued a decision notice to include 28 campgrounds, day 
use sites, and rental cabins, including the developed facilities in Big Eddy day use area, in the 
campground and related concession program, and that the concessioner for Big Eddy day use 
area is allowed to charge a fee for the services and facilities provided in that area. 
 
27.  Defendant denies the allegations in Paragraph 27.  Defendant avers that in 2012 the 
Mount Hood National Forest issued a decision notice to include 28 campgrounds, day use sites, 
and rental cabins, including Bagby Hot Springs day use area, in the campground and related 
concession program; that the concessioner for Bagby Hot Springs day use area is allowed to 
charge a fee for the facilities and services provided in that area; and that the Forest Service 
conducted environmental analysis, including public scoping and public notice and comment, on 
the decision to authorize the 28 sites as a concession. 
 
28. Defendant hereby incorporates by reference its responses to Paragraphs 1 through 27 
above. 
 
29. The allegations in Paragraph 29 contain conclusions of law to which no response is 
required.  Defendant denies any violation of law. 
 
30. Defendant hereby incorporates by reference its responses to Paragraphs 1 through 29 
above. 
 
31. The allegations in Paragraph 31 contain conclusions of law to which no response is 
required.  Defendant denies any violation of law. 
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Request for Relief:  Defendant denies that Plaintiffs are entitled any relief whatsoever. 
 

General Denial 
 

Defendant denies any allegations set forth in Plaintiffs’ Complaint, whether express or 
implied, that are not specifically admitted, denied, or qualified herein. 
 

Affirmative Defenses 
 

1. Plaintiffs have failed to state a claim for which relief can be granted. 
 

2. Some or all of Plaintiffs lack standing for some or all of the claims asserted in their 
Complaint. 
 

3. Some or all of the claims set forth in Plaintiffs’ Complaint are barred by the statute of 
limitations. 
 

4. Plaintiffs have failed to exhaust their administrative remedies as to some or all of their 
claims. 
 

5. The Court lacks jurisdiction for some or all of Plaintiffs’ claims.    
 
 Dated November 14, 2012. 

Respectfully submitted, 

IGNACIA S. MORENO 
Assistant Attorney General 
Environment and Natural Resources Division 

 
/s/ Jason A. Hill        
JASON A. HILL, Trial Attorney 
DC Bar Number 477543 
Natural Resources Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Benjamin Franklin Station, 
P.O. Box 7611 
Washington, D.C. 20044 
Tel:  202-514-1024  
Fax:  202-305-0506 
Jason.Hill2@usdoj.gov 
 
Attorneys for Federal Defendant 
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OF COUNSEL: 
 
Ellen R. Hornstein 
Senior Counsel 
U.S. Department of Agriculture 
Office of the General Counsel 
Natural Resources and Environment Division 
Stop 1412 
1400 Independence Avenue, S.W. 
Washington, D.C. 20250-1412  
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