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INTRODUCTION 

   The Forest Service and Intervenor’s position in this case is that even though 

the agency is prohibited under the Federal Lands Recreation Enhancement Act, 16 

U.S.C. §§ 6801-6814 (“REA”) from charging visitors to Forest Service areas who do 

not use any facilities or services, and must subject its recreation fees to a public 

review process, the Forest Service may circumvent these mandates by issuing 

permits to private companies to operate on public lands.  According this position, 

such private fees are only governed by the Granger-Thye Act, 16 U.S.C. § 580d, 

which contains no limitations on how recreation fees may be imposed, despite 

Congress’s intention that recreation fees on public land be strictly prescribed.   

However, such a result does not comport with the REA and congressional intent.  

Further, the prospectuses for the challenged decisions are clear that the REA’s 

prohibitions on fees solely for parking and for undeveloped recreation apply, and so 

that should be the end of the matter in this case. 

 The Defendants’ position that the REA does not require what is contained in 

the prospectuses is largely based on the argument that the REA contains a 

“notwithstanding” clause which avoids the REA’s fee prohibitions for undeveloped 

recreation.  However, that clause does not create such a large loophole as the 

Defendants suggest, but rather simply preserves the pre-existing authority of the 

Forest Service to allow concessionaires to charge for “providing a good or service,” 

while retaining the public’s ability to recreate on undeveloped Forest Service lands 

without paying a fee. 
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 The Forest Service argues that the position it takes in this litigation is one of 

long standing, but the record reveals otherwise, and in multiple places in the record, 

including nearly all the prospectuses for the permits at issue, the agency has agreed 

with Plaintiffs that the REA’s prohibition on undeveloped recreation fees apply.   

What the record further reveals, as highlighted by the Forest Service’s brief, is that 

the reason the agency permits concessionaires to charge for undeveloped recreation 

is because otherwise, due to the vagaries of the Service Contract Act, 

concessionaires would have to pay their employees higher wages, which, according 

to the concessionaires and the Forest Service, would reduce the interest of private 

companies in bidding on concession contracts.  However, this consideration does not 

allow the Forest Service to circumvent the requirements of the REA. 

 For these reasons, summary judgment should be entered for the Plaintiffs 

and against the Forest Service and Intervenors. 

I.      Because the Prospectuses Contain the REA’s Prohibitions on Fees 

for Undeveloped Recreation, they are Applicable to the 

Challenged Permits 

 

 Not only do the prohibitions of the REA on charging fees for undeveloped 

recreation apply to concession permits (as addressed in section II, below), those 

prohibitions were in fact included in the prospectuses for the challenged permits, 

and so apply to the challenged actions.   

 The Forest Service states that Plaintiffs only pointed to one prospectus 

containing the REA prohibitions. FS Op. Brf. at 21, citing Pls. Op. Brf. at 20-21 

(citing AR 916-917).  But Plaintiffs only provided that one citation as an example, 
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and nearly all the prospectuses include that language and state: “The permit holder 

may charge the public fees only to the extent that the Forest Service can charge 

recreation fees under REA,” and then go on to list the REA prohibitions on fees 

solely for parking and undeveloped recreation. AR 1155-1156 (Pike San Isabel 

National Forest- Rampart Reservoir); AR 916-917 (Tonto National Forest- East 

Verde Complex); AR 1768 (Mt. Hood NF- Bagby Hot Springs and Big Eddy); AR 

3186 (Ochoco National Forest-Walton Lake Complex) (emphasis added).1  The 

generic prospectus form contains this language as well. AR 45; see also AR 29 

(referring to REA authority, including charging Standard Amenity Recreation Fees 

under the concessionaire program).2 

 The Forest Service argues in its brief that prospectus language is merely a 

“guideline to Forest Service program managers,” but that is not accurate- rather, 

section 2344.03(2) of the “Forest Service Manual”3 “[r]equire[s] holders to operate 

                                                 
1
 See also AR 3175 (“*FISHING PIER (Haystack Reservoir) . . . *This site currently 

lacks the necessary amenities required for a fee site. When these amenities become 

available, it will be required of the permit holder to manage this facility as a DAY 

USE fee site.”); AR 3182 (“The permit holder must provide a 50 percent discount on 

recreation fees charged under REA at developed recreation sites covered by this 

prospectus to holders of Golden Age and Golden Access Passports, as well as holders 

of the Interagency Senior and Access Passes.  Should REA fees structure change, 

such changes will be implemented and honored accordingly.”). 
 
2
  The only prospectus that does not contain this language is the one for the 

Coronado National Forest-Rose Canyon Complex, but that is because the prospectus 

pre-dates the REA. See AR 3480.  However, it does list the Recreation Fee 

Demonstration Project, the predecessor law of the REA (see Pl. Op. Brf. at 2-3), in 

the list of laws with which the permit holder must comply. AR 3496-3497. 
 
3 “The Forest Service Manual (FSM) contains legal authorities, objectives, policies, 

responsibilities, instructions, and guidance needed on a continuing basis by Forest 
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and maintain the facilities and provide the services as specified in the prospectus, 

the special-use authorization, the GT fee-offset agreement, and the operation and 

maintenance plan.” AR 115 (emphasis added).  See also AR 73 (“[Y]ou may extend 

an existing permit under the terms of the original prospectus for up to one year if 

appropriate.”); AR 2949 (“There are some specific maintenance and safety items 

addressed in the prospectus that are not currently meeting standard and are your 

responsibility under your current permit.”).  Therefore, the record shows that 

language in the prospectuses is, or should be, part of the permit.  Indeed, one would 

expect losing bidders on a prospectus to be surprised to learn that winning bidders 

do not have to comply with the prospectus terms, on which all parties were bidding. 

  The Forest Service states that the REA language in these prospectuses “is 

not included in any of the campground concession permits at issue in this 

litigation.” FS Op. Brf. at 21.  But that is precisely the problem that Plaintiffs 

challenge in this litigation- the failure of the Forest Service to include these terms 

in the permit.  The Forest Service argues that “[e]ven if this language were 

incorporated in the permit, it would not be enforceable by third-parties like 

Plaintiffs because the permit expressly states that the parties ‘do not intend to 

confer any rights on any third-party as a beneficiary under this permit . . ..” FS Op. 

Brf. at 21, citing AR0013.  That provision goes on to state “including any party who 

has responsibility for any day-to-day activities authorized by this permit . . ..” 

However, Plaintiffs do not seek to enforce any permit term as a beneficiary, but 

                                                                                                                                                             

Service line officers and primary staff in more than one unit to plan and execute 

assigned programs and activities.” www.fs.fed.us/im/directives/dughtml/fsm.html  
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rather challenge the permits as members of the public under the Administrative 

Procedure Act. See 5 U.S.C. §§ 551(8),(13), 702, 704 (any person may challenge an 

“agency action,” which includes an “agency permit”); Oregon Natural Desert Assoc. 

v. U.S. Forest Service, 465 F.3d 977, 982-83 (9th Cir. 2006) (“annual operating 

instructions” are part of challengeable grazing permits under the APA). 

 The Forest Service argues that it is not required to include these restrictions, 

but instead “has historically chosen to utilize the amenity criteria in REA for 

determining whether a concessioner may charge a fee for service provided to the 

public.” FS Op. Brf. at 8, citing AR 27-29, 45-46.  However, those portions of the 

record do not support the Forest Service’s argument, and in fact contradict it, 

specifically stating that a permit holder may only charge for uses that are 

consistent with the REA, and nowhere state that they are optional restrictions 

chosen by the Forest Service.  And regardless, this language is contained in the 

prospectuses for the challenged actions, which means these sites need to be 

managed in accordance with those restrictions, and Plaintiffs should prevail on 

summary judgment on this ground alone. 

II. The REA Applies To Concession Permits 

A.  The Forest Service’s Position Deserves Little Deference 

 As detailed above, the record is replete with examples, including the 

prospectuses in this case, where the Forest Service has taken the position that the 

REA applies to concession permits.  Therefore, even if the agency has also at times 

taken the contrary position, it is only entitled to modest “power to persuade” 
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deference to its current argument that the REA does not apply. 

 The Forest Service cites several documents in the record that supposedly take 

the position that concessionaire contracts are exempt from the REA. FS Op. Brf. at 

9-10.  However, only one of those documents actually takes that position: the REA 

Interim Implementation Guidelines.  But those are the same never-finalized 

interim guidelines, never subjected to notice and comment, relied upon by the 

Forest Service in Adams for its position that the agency itself can charge forest 

visitors who do not use not developed amenities, which the court rejected as 

inconsistent with the REA.  Adams v. U.S. Forest Service, 671 F.3d 1138, 1142 (9th Cir 

2012).  Accordingly, these guidelines do not deserve deference. 

 The next document cited by the Forest Service is the REA Interagency 

Implementation Handbook, which the Forest Service argues makes “no mention 

whatsoever of concessions.”  However, even if that were true it would simply mean 

that that document does not exempt concession contracts from the REA.  Further 

however, it does refer to concessions, stating that: “Exceptions to this 

[Transportation Systems and Pass Acceptance] guideline may be permitted on a 

case by case basis and will be coordinated through an interagency workgroup. As 

new transportation systems are implemented and/or new concessions authorizations 

are negotiated, acceptance of passes should be part of transportation plans as 

deemed financially feasible.” AR 632 (emphasis added); see also AR 639 (“Discounts 

do not apply to concessioner/contractor fees unless it is required as part of their 

concession/contractor authorization.”).  These passages indicate that the Handbook 

viewed the REA as generally applicable to concessions, except where noted 
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regarding the honoring of certain passes.  Further, the Handbook contains the 

entire text of the REA with policy guidance inserted at various sections along the 

way. AR 625-653.  However, for the “notwithstanding” subsection there is no policy 

guidance given that completely exempts concession permits. AR 652. 

 The Forest Service next cites a “public involvement strategy” relevant to 

whether the agency believed that approval of concession contracts had to be 

reviewed by Recreation Resource Advisory Committees (“RRACs”). FS Op. Brf. at 

10.  But as indicated in Plaintiffs’ opening brief, they concede that it has always 

been the Forest Service’s position that it need not do so. Pl. Op. Brf. at 24.  But that 

does not go to the Forest Service’s position regarding the issue of whether the REA’s 

prohibition on charging fees to visitors who do not use any developed amenities 

applies to concession permits. 

 Finally, the Forest Service cites the congressional oversight provisions of the 

REA.  But 16 U.S.C. § 6808 does not exempt concession contracts on its face, and in 

fact the Forest Service does refer to concession contracts in these reports. See, e.g., 

AR 430 (“The Parker Strip Recreation Area has ten Concession Resorts  . . ..  The 

Lake Havasu Amenity Fee Program has been instrumental in the maintenance and 

improvement of facilities and services at these and other recreation sites in the 

Lake Havasu area.”).  Nothing in these documents takes a position that concession 

contracts are exempt from the REA’s prohibition on charging fees for undeveloped 

recreation. 
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 Accordingly, the record shows at best an inconsistent position by the Forest 

Service regarding whether or not the REA’s prohibitions on charging fees solely for 

parking and undeveloped recreation apply to concession contracts, and that the 

Forest Service never took a position on this point in any document subjected to 

notice and comment.  Thus, the agency deserves little to no deference to its 

interpretation of the REA presented in this litigation. INS v. Cardoza–Fonseca, 480 

U.S. 421, 446 n.30 (1987) (“An agency interpretation of a relevant provision which 

conflicts with the agency's earlier interpretation is ‘entitled to considerably less 

deference’ than a consistently held agency view.”) (citation omitted); Christensen v. 

Harris County, 529 U.S. 576, 587 (2000)  (Agency positions not resulting from 

notice-and-comment rulemaking or formal adjudication usually receive only “power 

to persuade” deference, and “interpretations such as those in opinion letters - like 

interpretations contained in policy statements, agency manuals, enforcement 

guidelines, all of which lack the force of law - do not warrant Chevron [v. Natural 

Resources Defense Council, 467 U.S. 837 (1984)]-style deference.”).4 

B. The REA’s “Notwithstanding” Clause Does Not Completely 

Exempt Concessions from the REA 

 

 As a starting point, it bears noting that absent the “notwithstanding” clause 

of REA section 6813(e), there is no possibility that the Forest Service would be 

                                                 
4
  The Forest Service argues that Chief Tidwell’s statements are not post hoc 

because they pre-date the complaint. FS Op. Brf. at 18 n.5.  However, the date for 

determining whether a decision is post hoc is when the challenged agency decision 

was made, which the statement post-dates, not the date of the filing of the 

complaint. Camp v. Pitts, 411 U.S. 138 (1973) (decision must stand or fall on record 

before the agency at time of decision). 
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allowed to permit concessionaires to collect fees that it itself cannot collect under 

the REA. Evans v. Newton, 382 U.S. 296, 299 (1966) (“[W]hen private individuals or 

groups are endowed by the State with powers or functions governmental in nature, 

they become agencies or instrumentalities of the State and subject to its 

constitutional limitations.”).  The REA would be rendered a nullity if the Forest 

Service could simply bypass it by permitting concessionaires to charge fees for that 

which it itself cannot charge, which is a reading of the statute not supported by any 

principle of law.  United States v. Barnes, 295 F.3d 1354, 1364 (D.C. Cir. 2002) 

(courts must reject interpretations that would render a law a nullity, as a “statute 

should ordinarily be read to effectuate its purposes rather than frustrate them.”) 

(citing Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. Ruckelshaus, 719 F.2d 1159, 1165 

(D.C. Cir. 1983) (a “statute should ordinarily be read to effectuate its purposes 

rather than frustrate them”).5  Thus, whether concession fees are exempt from the 

restrictions of the REA must rise and fall on the “notwithstanding” clause of REA 

section 6813(e).  And a careful examination of that clause in the context of the 

entire REA shows that the Court should not accept the Defendant’s position that 

private concession fees on Forest Service land are entirely exempt from the REA 

and thus subject to no restrictions whatsoever. 

                                                 
5
 Intervenors urge the Court to ignore the REA’s legislative history which shows 

that Congress wanted recreation fees on Forest Service lands to be tightly 

prescribed. Int. Op. Brf. at 3 n.2; see Pl. Op. Brf. at 2-8.  However, “as the Supreme 

Court indicated in Chevron and has reiterated since then, the reviewing court must 

‘employ[ ] traditional tools of statutory construction’--including, when appropriate, 

legislative history--to determine whether Congress ‘had an intention on the precise 

question at issue.’” Ohio v. U.S. Dep't of Interior, 880 F.2d 432, 441 (D.C. Cir.1989) 

(citations omitted). 
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 The Forest Service argues that Standard Amenity Recreation Fees (“SARFs”) 

and Expanded Amenity Recreation Fees (“EARFs”) “are terms of art defined by 

REA, and are limited to fees charged by the Secretary of Agriculture or the 

Secretary of Interior, not by third-parties managing sites under special use 

permits.”  FS Op. Brf. at 12, citing REA §§ 6801(1)(2),(8).  However, the record 

contradicts this argument. 

 The standard prospectus form for “Prospectus[es] for Campground and 

Related Granger-Thye Concessions” specifically refers to the following: 

Under REA, the Forest Service may charge a standard amenity recreation fee 

for an area (1) that provides significant opportunities for outdoor recreation; 

(2) that has substantial federal investments; (3) where fees can be efficiently 

collected; and (4) that contains all of the following amenities: 

 

• Designated developed parking 

  • A permanent toilet facility . 

  • A permanent trash receptacle. 

  • Interpretive sign, exhibit, or kiosk. 

  • Picnic tables. 

  • Security services. 

 

AR 29 (emphasis added).  The standard prospectus form further states that “[t]he 

Forest Service is proposing a revision to FSM [Forest Service manual] 2344.3 to 

address treatment of standard amenity recreation fee sites in the concession 

program. The agency reserves the right to amend a special use permit issued under 

this prospectus to be consistent with any change in that directive.” Id.  But neither 

that revision, nor any change to the challenged permits and their prospectuses, was 

ever made. See AR 142, containing FSM 22344.3 (“This category involves 

concessioner operation of Government-owned improvements, such as campgrounds, 
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swimming sites, and other day-use facilities, for which the Land and Water 

Conservation Fund Act (L&WCF) allows the charging of fees.”).  L&WCF was the 

permanent predecessor fee authority to the REA (prior to Fee Demo). 70 Fed. Reg. 

64,097, 64,100 (Oct. 31, 2005) (“The Federal Lands Recreation Enhancement Act 

repealed and supplanted section 4 of the Land and Water Conservation Fund Act 

(16 U.S.C. 4601-6a) as the authority for special recreation permits issued by federal 

land management agencies and for recreation fees charged by federal land 

management agencies, including the Forest Service.”).  Accordingly, the standard 

prospectus form shows that just as the Forest Service believed it was required to 

abide by the L&WCF restrictions in permitting concessions, it must do so under the 

REA as well. 

  Further, the prospectus for the Pike San Isabel National Forest states that 

“optional bid items include several day use or standard amenity fee sites,” 

indicating that they are one and the same and part of concession operation.  AR 

1143.  For the Mount Hood National Forest, the prospectus states that “[t]he permit 

holder must provide a 50 percent discount on recreation fees charged under 

Recreation Enhancement Act (REA) at developed recreation campgrounds covered 

by this prospectus to holders of Interagency  . . . Passes,” and that “standard 

amenity recreation fee sites in the concession program . . .  include the following 

sites: Trillium Lake, Frog Lake, Clear Lake, Rock Creek, Fish Creek, Carter Bridge, 
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[and] Big Eddy.” AR 1764.6   

 The Forest Service argues that the Interagency Handbook states that SARFs 

are only charged for lands “managed” by the Forest Service, FS Op. Brf. at 20, but 

the REA states that its fee prohibitions on undeveloped recreation apply to “Federal 

recreational lands and waters administered by  . . . the Forest Service . . ..” 16 

U.S.C. § 6802(d)(1) (emphasis added).  As the record explains, “[t]he Forest Service 

retains all its authorities and responsibilities for enforcing Federal laws and 

regulations relating to administration of National Forest System lands. The role 

and responsibilities of the Forest Service do not change simply because the Forest 

Service has issued a special use permit to a concessionaire.” AR 1224 (emphasis 

added).  Likewise, the Forest Service Manual states that “the Granger-Thye Act  . . . 

authorizes special-use permits not to exceed 30 years duration for the use of 

structures or improvements under the administrative control of the Forest Service.” 

AR 9 (emphasis added).  Therefore, because concession sites remain under 

“administrative control” of the Forest Service, the fee prohibitions continue to apply 

to lands managed by concessionaires. 

 Turning to the “notwithstanding” language of REA section 6813(e) itself, 

Plaintiffs quoted the statement in Cisneros v. Alpine Ridge Group that a 

“notwithstanding” clause “clearly signals the drafter's intention that the provisions 

of the ‘notwithstanding’ section override conflicting provisions of any other section.” 

                                                 
6
  For this reason, the Forest Service’s argument that RRAC review only applies to 

EARF or SARF sites does not avoid the requirement that concession fees be made 

subject to this public review process. See FS Brf. at 13. 
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Pl. Op. Brf. at 22-23, citing 508 U.S. 10, 18 (1993) (emphasis added in Pl. Op. Brf.).  

The Forest Service argues that Plaintiffs have framed the issue too narrowly, where 

the “notwithstanding” section only overrides conflicting provisions of the REA. FS 

Op. Brf. at 14.  But that is precisely the type of analysis the Court engaged in in 

Cisneros, finding that “§ 1.9d provides that contract rents ‘shall not’ be adjusted so 

as to exceed materially the rents charged for ‘comparable unassisted units’ on the 

private rental market—even if other provisions of the contracts might seem to 

require such a result.” 508 U.S. at 18-19 (citations omitted).  Nothing about that 

opinion indicates that “notwithstanding” issues should be framed more broadly. 

 Likewise, the Forest Service states that “[t]he phrase ‘notwithstanding any 

other provision of law’ is an express statement of legislative intent that a particular 

statute control in the circumstances covered by that statute, despite the existence of 

some other law which might otherwise apply to require a different or contrary 

outcome.” FS Op. Brf. at 14, quoting N. J. Singer & J. D. Shambie Singer, 

Sutherland Statutes and Statutory Construction, § 77:6 (7th ed. 2012).  But this 

restatement is exactly what Plaintiffs argue here:  section 6813(e) states that the 

REA does not prohibit the Forest Service from allowing “a third-party [to] charge a 

fee for providing a good or service to a visitor . . . in accordance with any other 

applicable law or regulation,” so any portions of the REA that might be read to 

disallow concession contracts for “providing a good or service” are overridden by 

section 6813(e) which allows it.  But that does not mean that it overrides provisions 

of the REA which restrict fees when a good or service is not provided. 
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 The Forest Service argues that “[t]he ‘notwithstanding’ clause in Von 

Zemerszky was much narrower than the one in this case.” FS Op. Brf. at 15.  

However it was not, and read: 

Notwithstanding any law, Executive order, or regulation, the Secretary [of 

Veterans Affairs] shall prescribe by regulation the hours and conditions of 

employment and leaves of absence of employees appointed under any 

provision of this chapter [chapter 74] in positions in the Veterans Health 

Administration listed in subsection (b). 

 

James v. Von Zemenszky, 284 F.3d 1310, 1316 (Fed. Cir. 2002).  Despite the “broad 

meaning advanced by” the petitioner, the court instead focused on the language of 

the section and found that the term “conditions in employment” does not encompass 

“staffing adjustments.” Id. at 1317.  Likewise here, “a good or service” does not 

encompass a forest visitor’s use of undeveloped land, and so there is no conflict 

requiring an override of the REA’s fee prohibitions: a concessionaire can still charge 

for providing a good or service without also charging for no good or service.  

 In Oregon Natural Resources Council v. Thomas, the court refused to give the 

“notwithstanding” clause “the broadest possible interpretation,” instead finding that 

it only referred to environmental laws given the context of the statutes involved. 92 

F.3d 792, 796-97 (9th Cir. 1996). See FS Op. Brf. at 16.  The court found that to 

extend it further to other provisions of law would not be in accordance with the 

overarching statutory scheme, which is precisely what Plaintiffs argue here: the 

“notwithstanding” clause makes it clear that the REA does not prohibit developed 

recreation fees by third parties such as concessionaires under the Granger Thye 

Act, but that does not mean it should be given the “broadest possible interpretation” 
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in a way that would interfere with the prohibitions on fees for undeveloped 

recreation in the REA. 

 Accordingly and contrary to the Forest Service’s argument, Plaintiffs do not 

seek to add a “proviso” to the “notwithstanding” provision, but simply point out that 

there is no conflict that would require overriding the REA’s fee prohibition on 

undeveloped recreation when section 6813(e) merely states that a private party may 

charge for a “good or service.”  See FS Op. Brf. at 15.  In Liberty Maritime Corp. v. 

United States (see id.), the plaintiff argued that a “notwithstanding any other 

provision of law” clause did not apply to other sections of the act within which that 

clause was found, an argument the Court rejected, finding that plaintiff’s argument 

“appends to the ‘notwithstanding’ clause the proviso: ‘except that the provisions of 

law in this Act which relate to the disposition of vessels do apply.’”  928 F.2d 413, 

416 (D.C. Cir. 1991).  Here, there is no question that the REA’s “notwithstanding” 

clause refers to other conflicting sections of the REA, but that does not avoid the 

point that there is no conflict between the REA’s fee prohibitions for undeveloped 

recreation and section 6813(e)’s allowance of fees for goods and services. 

 Crowley Caribbean Transp. v. United States is even farther from the present 

dispute, where the plaintiff wanted the Court to impose a proviso of the plaintiff’s 

own making to the “notwithstanding” clause there (namely, “‘except that such 

agencies shall comply with the Preference Act when compliance will not cause 

significant delay in providing disaster relief”), which was not found in a statute and 

so was rightly rejected. 865 F.2d 1281, 1283-84 (D.C. Cir. 1989). 
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 For these reasons, while the REA’s “notwithstanding” clause allows the 

Forest Service to continue to issue concession permits under the Granger-Thye act, 

it does not exempt the agency from requiring such permits to honor the prohibitions 

in the REA on charging fees solely for parking and for undeveloped recreation. 

C. That Section 6813(e) refers to “Providing” a Good or Service 

does Not Distinguish This Case from Adams 

 

 Intervenors make much of the fact that section 6813(e) states that 

concessionaires may charge for “providing” a good or service, and that therefore as 

long as they offer a good or service at an area, they may charge people who enter an 

area only to access undeveloped federal land without using any of the goods or 

services.  They argue that the decision in Adams does not apply, because, according 

to Intervenors, “[s]ection 6802, at issue in Adams, did not contain any similar 

terms.” Int. Op. Brf. at 26.  However, section 6813(e) contains nearly identical 

language to 6802, and so makes that decision applicable here. 

 Subsection 6802(f) contains the authority for the Forest Service to charge for 

an area that contains several enumerated amenities, and states that the agency 

“may charge a standard amenity recreation fee for Federal recreational lands and 

waters under the jurisdiction of the Bureau of Land Management, the Bureau of 

Reclamation, or the Forest Service” for “[a]n area-- (A) that provides significant 

opportunities for outdoor recreation . . . and (D) that contains all of the following 

amenities: (i) Designated developed parking. (ii) A permanent toilet facility. (iii) A 

permanent trash receptacle. (iv) Interpretive sign, exhibit, or kiosk. (v) Picnic 

tables. [and] (vi) Security services.” 16 U.S.C. § 6802(f) (emphases added).  So the 
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same root word “provide” is contained is contained in section 6802(f) just as it is in 

section 6813(e). 

 In Adams, the court found that simply because section 6802(f) states that the 

Forest Service may charge a fee “for” providing these amenities does not mean that 

it may charge visitors who do not use these amenities: 

In common understanding, a buyer pays a fee “for” something he chooses to 

buy . . ..  Consider what would happen if a restaurant-goer inspected his bill 

and noticed an unexpected charge. If told that the fee was for ten bottles of 

wine that the patron's group neither ordered nor drank, the patron would 

rightly be outraged. He would not find much solace in a waiter's explanation 

that the wine cellar contained ten bottles, which the patron could have 

ordered if he wished. 

 

Adams, 671 F.3d at 1144.  Likewise, section 6813(f) states that “a third party may 

charge a fee for providing a good or service . . ..” (emphasis added).  Intervenors 

point out that a dictionary definition defines “provide” as “to supply or make 

available,” but as Adams point out, a dictionary definition must be read in the 

“statutory context,” which in the context of the REA’s  “[p]rohibition on fees for 

certain activities or services,” namely for undeveloped recreation, means that a 

visitor is not “provided with” with goods or services unless he actually uses them. 

Id. 

D. The Record Shows that Agency and Concession Concerns over 

Paying Minimum Wages under the Services Contract Act, not 

an Interpretation of the REA, is the Reason for Exempting 

Concession Permits from the REA’s Fee Prohibitions 

 

 The Forest Service’s brief, as well as the record, show the actual reason that 

the agency is not requiring concessionaires to allow free access to federal lands 

when a visitor does not use any facilities: if the agency required this free access, the 
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Service Contract Act, 41 U.S.C. §§ 6701-6707 (“SCA”) would require concessionaires 

to pay “higher wages” to its employees under the Fair Labor Standards Act (because 

“the concession [might be deemed to] predominantly provide[] a benefit to the 

public”), and the Forest Service felt it needed to accommodate the needs of 

concessionaires to pay lower wages in order to receive concession bids. See FS Op. 

Brf. at 4-5, 8-9 (citing AR 201-05, explaining the Forest Service’s position).  

However, this factor does not allow the Forest Service to circumvent the REA, and 

reads an “administrative convenience” clause into the REA which is not found there.   

 As this Court and others have stated, “[a]rguments of administrative 

convenience are an insufficient basis for violating clear federal requirements.” 

Samuels v. District of Columbia, 669 F. Supp. 1133, 1142 (D. D.C. 1987); see also 

American Broadcasting Co. v. FCC, 191 F.2d 492, 501 (D.C. Cir. 1951) (“For the 

protection of the people generally, to say nothing of the agencies themselves, 

convenience of administration cannot be permitted to justify noncompliance with 

the law . . ..) (citation omitted).  As one appellate court has stated, where another 

agency within the U.S. Department of Agriculture tried to excuse its noncompliance 

with an explicit Congressional directive on similar grounds:  

We are troubled that the USDA may have acted more out of concern for 

administrative convenience and self-interest, rather than with an interest in 

administering the Act according to statutory requirements and Congressional 

intent. * * * The USDA failed to fulfill its responsibilities in this regard. It 

put administrative expediency ahead of the intent of Congress . . .. 

 

Amalgamated Sugar Co. LLC v. Vilsack, 563 F.3d 822, 834, 836 (9th Cir. 2009).  

Allowing concessionaires to be excused from the REA’s limitation on fees for non-
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amenity visitors “reads into the statute a drastic limitation that nowhere appears in 

the words Congress chose.” Hercules, Inc. v. EPA, 938 F.2d 276, 280 (D.C. Cir. 

1991).   

 Accordingly, because “the agency relied on factors which Congress has not 

intended for it to consider,” the challenged decisions are arbitrary and capricious. 

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Ins. Co., 463 U.S. 29, 43 (1983).  If the 

SCA requires concessionaires to pay higher wages if they observe the REA’s 

prohibitions on fees solely for parking and undeveloped recreation, then the Forest 

Service must solicit concession bids on that basis- but it may not violate the REA to 

avoid it. 

E. Other Considerations Do Not Lead to the Conclusion that Fees 

May Be Charged Solely for Parking and Undeveloped 

Recreation  

 

 The Defendants raise several additional arguments that would allow them to 

charge solely for parking and undeveloped recreation.  However, none of them are 

persuasive. 

 The Forest Service argues that even if the REA’s fee prohibitions applied, the 

areas covered by the challenged permits each contains the six amenities which the 

REA states are required to charge for an “area.” FS Brf. at 22-23.  Plaintiffs agree 

that the presence of these amenities allows the agency to issue concession permits 

for these areas, and that fees may be charged for visitors who use these amenities, 

just as that was the plaintiffs’ position in Adams.  But the problem with this 

argument is that just as in Adams, the Forest Service and concessionaires still must 
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allow visitors to such areas free passage if all they intend to do is park and then 

hike, kayak or otherwise engage in undeveloped recreation in the area. 671 F.3d at 

1145 (“The statute thus distinguishes between merely recreating in an area and 

actually using an area's amenities.  . . .  It provides simply and unambiguously that 

the Forest Service cannot collect a standard amenity fee from someone who picnics 

on a road or trailside, even if that picnic occurs within an ‘area’ that has 

amenities.”).   

 The Forest Service argues that following the REA “would require the Agency 

to monitor each visitor’s activities in the area to determine, case by case, whether 

the visitor is participating in an activity that requires a fee.” FS Op. Brf. at 25.  

First and legally, even if this were true, as discussed above “administrative 

convenience” cannot provide grounds for contravening a statutory commend. See 

section II.D., supra.  Second and practically, observation of the REA’s fee 

restrictions would not create an undue hardship on the Forest Service or 

concessionaires.  A concessionaire could generally trust the members of the public to 

be honest about their intended activities, and staff could tell visitors that they do 

not have to pay unless they will be using the developed amenities.  That trust could 

be enforced through observation by concessionaire staff as is convenient.  True, this 

might result in a few scofflaws using developed amenities without paying.  

However, “[t]hat one who may be guilty goes free is a small price to ensure that all 

who are innocent live freely.” United States. v. Wogan, 356 F. Supp. 2d 462, 470 

(M.D. Penn. 2005), citing, inter alia, Silverthorne Lumber v. United States, 251 U.S. 
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385, 392 (1920) (Holmes, J.).  In fact, such a situation is common on Forest Service 

lands.  For instance, one must buy a permit at a local Forest Service office or 

commercial outlet to cut down a Christmas tree on Forest Service lands, and the 

agency does not erect payment stations in December for this activity and charge 

everyone entering the Forest a fee to cut a Christmas tree even if they have no 

intention of doing so, based on the fear that otherwise it would be too hard to catch 

people cutting Christmas trees without a permit.  Rather, the public is mostly on its 

honor to buy a permit, and the Forest Service backs this up with random 

enforcement throughout the Forest even though some Christmas tree cutters 

undoubtedly fail to get a permit.   

 Finally, the Forest Service argues that Granger-Thye concessionaire receipts 

must be allocated differently than other recreation fee proceeds. FS Op. Brf. at 16-

17.  But observance of the REA fee prohibitions would not cause concessionaire 

proceeds to be treated any differently than they are now.  Plaintiffs do not argue 

that concessions are not approved under Granger-Thye authority, simply that such 

arrangements are still subject to the REA’s fee prohibitions.  Concession proceeds 

could still be allocated under Granger-Thye as they are now. 

III. The Court May Rule on the “Policies” At Issue, and Refund               

Plaintiffs Monies They have Paid 

 

 The Forest Service and the Intervenors argue that the Court may not rule on 

Forest Service policies involved in approving the challenged permits. FS Op. Brf. at 

26 n.9, Int. Op. Brf. at 40.  However, “once a case is brought, no general categorical 

line bars a court from making broader pronouncements of invalidity in properly as 
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applied cases.” Citizens United v. FEC, 558 U.S. 310, 331 (2010) (citation and 

internal quotation marks omitted).  This case is an as-applied challenge to the five 

permits at issue, and if the Court needs to rule on the policies of the Forest Service 

in issuing its decision, then that is perfectly proper. This is not a case like Lujan v. 

National Wildlife Federation, where instead of challenging individual permits, 

plaintiffs challenged an amorphous, plaintiff-defined “land withdrawal review 

program” 497 U.S. 871, 879-80 (1990). 

 Finally, the Court may order the refund of monies paid by Plaintiffs under 

the challenged decisions. See FS Op. Brf. at 26-27.  The Forest Service also argued 

that the court could not do so in the district court litigation in Adams, and the court 

ruled in plaintiffs’ favor on that point (a ruling that the Forest Service did not cross-

appeal), holding: “The Supreme Court has determined that ‘money damages’ as 

used in [APA] Section 702 bars compensatory damages. See Brown v. 

Massachusetts, 487 U.S. 879, 895-900, 108 S.Ct. 2722 (1988).  Here, Plaintiffs 

merely request a return of their property, an equitable remedy that is not barred by 

the Section 702. See Id. (holding not all monetary relief is ‘money damages’ within 

the meaning of Section 702).” Adams v. U.S. Forest Service, No. CV 08-283-TUC-

RCC (D. Ariz. Doc. #34, March 9, 2010).  The Court should rule likewise here. 

CONCLUSION 

 For the forgoing reasons, the Court should grant summary judgment to 

Plaintiffs, and deny it to the Forest Service and Intervenors. 
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RESPECTFULLY SUBMITTED May 24, 2012. 

            /s/Matt Kenna        

      Matt Kenna, D. D.C. Bar # CO0028 

      Public Interest Environmental Law 

      679 E. Ave, Suite 11B 

Durango, CO  81301     

      (970) 385-6941 

      matt@kenna.net 

 

      Attorney for Plaintiffs 

Case 1:12-cv-01505-RC   Document 38   Filed 05/24/13   Page 25 of 25

mailto:matt@kenna.net

