
1The term “Defendants” includes the United States Forest Service or the United States
Department of Agriculture, Forest Service, Glenn P. Casamassa, Forest Supervisor for the
Arapaho and Roosevelt National Forest; and Troy Eid, United States Attorney.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 08-cv-00917-WYD-KMT

DAVID P. SHERER, 
JOHN H. LICHT, 
and Others Similarly Situated,

Plaintiffs,

v.

UNITED STATES FOREST SERVICE, 
GLENN P. CASAMASSA, Forest Supervisor for Arapaho & Roosevelt National Forest; and 
TROY EID, United States Attorney,

Defendants.

DEFENDANTS’ ANSWER
 

Defendants,1/ by and through undersigned counsel, hereby respond to Plaintiffs’

Complaint as follows:

“STATEMENT OF THE CASE”

1. The allegations set forth in this Paragraph constitute Plaintiffs’ characterization of their

action, to which no response is required.  To the extent a response is required, the allegations are

denied.

Case 1:08-cv-00917-WYD-KMT     Document 24      Filed 09/09/2008     Page 1 of 14



2

“BACKGROUND”

2. The allegations set forth in the first, second, and third sentences of this Paragraph purport

to quote from or otherwise characterize the Federal Lands Recreation Enhancement Act (“REA”)

and the Recreational Fee Demonstration Program Statute, each of which speaks for itself and is

the best evidence of its content.  The allegations set forth in the fourth sentence of this Paragraph

are admitted to the extent that in 1997, the Forest Service began charging an entrance fee to the

Mt. Evans Recreation Area, rather than the Arapaho National Forest, pursuant to the Recreation

Fee Demonstration Program statute.  The allegations are otherwise denied.  The allegations set

forth in the fifth and sixth sentences of this Paragraph are denied.  With respect to the allegations

set forth in the seventh sentence of this Paragraph, Defendants admit that after REA was enacted,

Defendants adjusted their operations at the Mt. Evans HIRA to comply with REA, including

notification to visitors that no fee would be charged for through, non-stop travel. Except as

expressly admitted, the allegations are denied.  The allegations set forth in the eighth sentence of

this Paragraph are denied. The allegations set forth in the ninth sentence of this Paragraph

purport to characterize a memorandum of understanding between the Forest Service and the

Colorado Department of Transportation, which speaks for itself and is the best evidence of its

content.  With respect to the allegations set forth in the tenth sentence of this Paragraph,

Defendants admit that the Mt. Evans Recreation Area has been designated as a high-impact

recreation area (“HIRA”) but aver that this designation is authorized under REA and Forest

Service’s Interim Implementation Guidelines on REA.  Except as expressly admitted, the

allegations are denied. The allegations set forth in the eleventh sentence of this Paragraph are

admitted.  The allegations set forth in th twelfth sentence of this Paragraph are admitted, other
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than to the extent they state that the State Highway Corridor 5 provides scenic pullouts, which is

denied.

3. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  The Court is referred to 16 U.S.C. § 6811 for an accurate statement of its

contents.

“JURISDICTION”

4. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.

“VENUE”

5. The allegations set forth in the first sentence of this Paragraph constitute conclusions of

law to which no response is required.  With respect to the allegations set forth in second sentence

of this Paragraph, Defendants lack knowledge and information sufficient to form a belief as to

the truth of the allegation that Plaintiffs are legal residents of the District of Colorado. 

Defendants admit that the United States Department of Agriculture, Forest Service is a federal

agency that manages National Forest System lands located in the District of Colorado.

“PARTIES

PLAINTIFFS”

6. Defendants lack knowledge and information sufficient to form a belief as to the truth of

the allegations set forth in this Paragraph, and therefore deny them.

7. Defendants lack knowledge and information sufficient to form a belief as to the truth of

the allegations set forth in this Paragraph, and therefore deny them.
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“DEFENDANTS”

8. Admitted, other than that the Defendant referenced int his Paragraph is properly referred

to as the United States Department of Agriculture, Forest Service, and that this agency is part of

the United States Department of Agriculture.

9. Admitted, with the qualification noted in Paragraph 8.

10. Admitted.

“CLASS ACTION ALLEGATIONS”

11. The allegations set forth in this Paragraph constitute Plaintiffs’ characterization of their

action, to which no response is required.  To the extent a response is deemed necessary,

Defendants deny these allegations.

12. The allegations set forth in this Paragraph constitute Plaintiffs’ characterization of their

action, to which no response is required. To the extent a response is deemed necessary,

Defendants deny these allegations.  With respect to the allegations set forth in the third sentence,

Defendants lack information and knowledge sufficient to form a belief as to their truth.

13. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, Defendants deny these

allegations.   Defendants reserve the right to oppose class certification at the appropriate time.

14. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, Defendants deny these

allegations.  Defendants reserve the right to oppose class certification at the appropriate time.

15. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, Defendants deny these
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allegations. Defendants reserve the right to oppose class certification at the appropriate time.

16. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, Defendants deny these

allegations.  Defendants reserve the right to oppose class certification at the appropriate time.

17. Defendants deny the allegations in this Paragraph to the extent that the recreation fee for

the Mt. Evans HIRA is charged for recreational use of services and amenities in the HIRA, not

for parking, hiking, or bicycling in the HIRA, and that those entering the HIRA by car, by

bicycle, or on foot do not have to pay the fee if they are planning to travel through the HIRA

without using the services and amenities in the HIRA.

“IRREPARABLE HARM”

18. The allegations set forth in the first, third, fourth, and fifth sentences of this Paragraph

constitute conclusions of law to which no response is required. To the extent a response is

deemed necessary, Defendants deny these allegations.   Defendants further deny that it has

prosecuted persons for conduct engaged in by Plaintiffs in the Mt. Evans HIRA.  With respect to

the allegations set forth in the second sentence of Paragraph 18, Defendants lack information and

knowledge sufficient to form a belief as to the truth of the allegations.

19. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied.

“THE STATUTORY LANGUAGE AT ISSUE”

20. The allegations set forth in this Paragraph purport to quote from and characterize 16

U.S.C. § 6802(f)(4) and § 6802(d), each of which speaks for itself and is the best evidence of its

content.
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21. The allegations set forth in this Paragraph purport to quote from 16 U.S.C. § 6802(d),

which speaks for itself and is the best evidence of its content.

22. The allegations set forth in this Paragraph purport to characterize 16 U.S.C. § 6802(e)(2),

which speaks for itself and is the best evidence of its content.

23. The allegations set forth in this Paragraph purport to characterize 16 U.S.C. § 6811(c),

which speaks for itself and is the best evidence of its content.

24. The allegations set forth in this Paragraph purport to characterize 16 U.S.C. § 6811(d),

which speaks for itself and is the best evidence of its content.

“FACTUAL ALLEGATIONS”

25. Admitted.

26. Defendants admit the allegations set forth in this Paragraph, except that Defendants aver

that motorists, bicyclists, motorcyclists and hikers are not required to pay a fee if they state that

they will only be passing through the HIRA without stopping in it.

27. The allegations set forth in this Paragraph purport to characterize a memorandum of

undertanding between the Forest Service and the Colorado Department of Transportation, which

speaks for itself and is the best evidence of its content. 

28. Defendants admit that they have placed a sign approximately 50 feet beyond the fee

station stating that parked cars must display a valid recreation pass, but deny that the view of the

sign is blocked by the fee station.

29. The allegations set forth in this Paragraph constitute conclusions of law as to which no

response is required.

30. Defendants admit that unattended vehicles must display a pass if they are parked
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anywhere within the HIRA along or adjacent to State Highway 5, although the Forest Service

does not enforce payment of the recreation fee on land under the jurisdiction of the City and

County of Denver.  Except as expressly admitted, the allegations in this Paragraph are denied.

31. Defendants admit that there are pullouts located at the indicated places, but deny that

these pullouts are “scenic pullouts”within the meaning of REA and aver that they are gravel

pullouts provided for safety purposes along the steep road leading up to Mt. Evans. 

32. Admitted to the extent that there are no amenities provided at the pullouts along the road

leading up to Mt. Evans, which are provided for safety purposes.

33. Admitted to the extent that State Highway 5, along with numerous locations outside the

Mt. Evans HIRA, provide access for hikers to National Forest System trails and unauthorized

trails in wilderness areas near the Mt. Evans area.

34. Defendants deny the allegations set forth in the first sentence of this Paragraph, and aver

that if no pass is displayed on an unattended vehicle parked within the HIRA, a notice of

nonpayment is left on the vehicle.  The allegations in the second and third sentences of this

Paragraph purport to characterize the content of the notice of nonpayment, which speaks for

itself and is the best evidence of its content.  In addition, the allegations in the second and third

sentences of this Paragraph contain conclusions of law to which no response is required.  To the

extent a response to those allegations is deemed necessary, they are denied.

35. Admitted, with clarification that while Summit Lake Mountain Park is located entirely

within the HIRA, the Echo Lake Mountain Park is located nearly entirely outside the HIRA.

36. Denied.

37. The allegations set forth in the first and second sentences of this Paragraph purport to
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characterize an agreement between the Forest Service and the City and County of Denver, which

speaks for itself and is the best evidence of its content. The allegations contained in the third

sentence of this Paragraph are denied.

38. Denied.

39. Defendants admit that REA authorizes them to charge visitors to the Mt. Evans HIRA a

standard amenity recreation fee for the use of the Mt. Evans HIRA, and that a notice of

nonpayment is left on unattended vehicles parked within the HIRA.  Defendants deny that the

Mt. Evans HIRA contains “scenic pullouts, overlooks, or vista areas” along the road leading to

the summit of Mt. Evans.

40.  Defendants deny that a recreation fee is charged to hikers and cyclists to hike or walk

along Colorado State Highway 5.  Defendants admit that REA authorizes them to charge hikers

and cyclists a standard amenity recreation fee for the use of the Mt. Evans HIRA, and aver that

the fee is not charged for through, non-stop travel.

41. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied. 

Defendants further deny that they have prosecuted any person for nonpayment of the recreation

fee charged for the Mt. Evans HIRA.

“CAUSES OF ACTION

FIRST CAUSE OF ACTION

VIOLATION OF THE FEDERAL LANDS RECREATION ENHANCEMENT ACT”

42. Defendants hereby incorporate by reference their responses to Paragraphs 1 through 41,

as if pleaded in full.

Case 1:08-cv-00917-WYD-KMT     Document 24      Filed 09/09/2008     Page 8 of 14



9

43. The allegations set forth in the first, second, fourth, and fifth sentences of this Paragraph

constitute conclusions of law to which no response is required and purport to characterize REA,

which speaks for itself and is the best evidence of its content.  The allegations contained in the

third sentence of this Paragraph are denied.

44. The allegations set forth in the first, second, and fourth sentences of this Paragraph

constitute conclusions of law to which no response is required and purport to characterize REA,

which speaks for itself and is the best evidence of its content.  Defendants lack information and

knowledge sufficient to form a belief as to the truth of the allegations in the third sentence of this

Paragraph.

45. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required and purport to characterize REA, which speaks for itself and is the best

evidence of its content.  Defendants deny the allegations in the second and third sentences of this

Paragraph to the extent that they plead allegations of fact.

46. The allegations set forth in the first sentence of this Paragraph constitute conclusions of

law to which no response is required and purport to characterize REA, which speaks for itself

and is the best evidence of its content.  With respect to the allegations set forth in the second

sentence of this Paragraph, Defendants admit that some areas adjacent to the State Highway 5

corridor are dispersed backcountry areas.  Defendants deny the allegations set forth in the third

sentence of this Paragraph.

47. The allegations set forth in the first sentence of this Paragraph constitute conclusions of

law to which no response is required and purport to characterize REA, which speaks for itself

and is the best evidence of its content.  Defendants deny the allegations set forth in the second
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sentence of this Paragraph.  The allegations set forth in the third sentence of this Paragraph

constitute conclusions of law as to which no response is required.  Defendants deny the

allegations in the fourth sentence of this Paragraph.

48. The allegations set forth in the first sentence of this Paragraph constitute conclusions of

law to which no response is required and purport to characterize REA, which speaks for itself

and is the best evidence of its content.  The allegations set forth in the second sentence of this

Paragraph constitute conclusions of law to which no response is required.  To the extent that they

plead allegations of fact, Defendants deny the allegations in the second sentence of this

Paragraph.  Defendants also deny that the Mt. Evans HIRA contains “scenic pullouts” or

“overlooks” within the meaning of REA on the road leading up to the Mt. Evans summit. 

“SECOND CAUSE OF ACTION

VIOLATION OF THE FIRST AMENDMENT”

49. Defendants hereby incorporate by reference their responses to Paragraphs 1 through 48,

as if pleaded in full.

50. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied.

“THIRD CAUSE OF ACTION

VIOLATION OF THE FIFTH AMENDMENT TO THE UNITED STATES CONSTITUTION”

51. Defendants hereby incorporate by reference their responses to Paragraphs 1 through 50,

as if pleaded in full.

52. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied.

Case 1:08-cv-00917-WYD-KMT     Document 24      Filed 09/09/2008     Page 10 of 14



11

“FOURTH CAUSE OF ACTION

THE SERVICE EXCEEDS THE SCOPE OF ITS LEGISLATIVE AUTHORITY BY

ENFORCING FEDERAL LAW ON NON-FEDERAL LANDS”

53. Defendants hereby incorporate by reference their responses to Paragraphs 1 through 52,

as if pleaded in full.

54. Defendants admit the allegations contained in the first sentence of this Paragraph.  The

allegations set forth in the second sentence of this Paragraph constitute conclusions of law to

which no response is required.  To the extent a response is deemed necessary, the allegations are

denied.

55. Defendants admit the allegations contained in the first sentence of this Paragraph.  The

allegations set forth in the second sentence of this Paragraph constitute conclusions of law to

which no response is required.  To the extent a response is deemed necessary, the allegations are

denied.

56. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied.

57. Defendants admit that they have not acquired or sought to acquire ownership of State

Highway 5 or the land upon which Echo Lake Mountain Park and Summit Lake Mountain Paark

are located.  The remaining allegations set forth in this Paragraph constitute conclusions of law

to which no response is required.  To the extent a response is deemed necessary, the allegations

are denied.

58. The allegations set forth in this Paragraph constitute conclusions of law to which no

response is required.  To the extent a response is deemed necessary, the allegations are denied.
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“PRAYER FOR RELIEF”

The remaining paragraphs of Plaintiffs’ Complaint constitute their request for relief.  The

United States denies that Plaintiffs are entitled to the relief requested in the Complaint or to any

relief whatsoever, and requests that this action be dismissed with prejudice, that judgment be

entered for Defendants, and that Defendants be allowed such other and further relief as the Court

deems appropriate.

AFFIRMATIVE DEFENSES   

1. Plaintiffs’ claims for money damages are barred by the Defendants’ sovereign

immunity.

2. Plaintiffs lack standing to bring the claims asserted in their Complaint.

3. Plaintiffs have failed to state a claim upon which relief can be granted on their

Second and Third Causes of Action. 

4. Plaintiffs are entitled to judgment as a matter of law on Plaintiffs’ First and

Fourth Causes of Action.
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Dated this 9th day of September, 2008 Respectfully Submitted:  

TROY A. EID
United States Attorney
STEPHEN D. TAYLOR
Assistant United States Attorney

RONALD J. TENPAS
Assistant Attorney General

Of Counsel:  By: /s/ Stacey Bosshardt           
ELLEN HORNSTEIN, Esq. STACEY BOSSHARDT
USDA Office of the General Counsel United States Department of Justice
Natural Resources Division Environment & Natural Resources 
U.S. Department of Agriculture Division, Natural Resources Section
Stop 1412 P.O. Box 663
Washington, D.C. 20250-1412 Washington, D.C. 20004

stacey.bosshardt@usdoj.gov
Telephone: (202) 514-2912
Facsimile: (202) 305-0506
Attorneys for Federal Defendants
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

CERTIFICATE OF SERVICE (CM/ECF)

I hereby certify that on September 9, 2008, I electronically filed the foregoing Defendants’

Answer with the Clerk of Court using the CM/ECF system which will send notification of such

filing to the following e-mail addresses: 

 Mebarilotti@msn.com

s/ Stacey Bosshardt
Stacey Bosshardt
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