
 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 08-cv-00917-WYD-KMT

DAVID P. SCHERER;
JOHN H. LICHT;
AARON JOHNSON;
MIKE LOPEZ; AND
BARBARA BRICKLEY, 

Plaintiffs,
v.

UNITED STATES FOREST SERVICE;
GLENN P. CASAMASSA, Forest Supervisor for Arapaho & Roosevelt National Forest; and
DAVID GAOUETTE, United States Attorney,

Defendants.

PLAINTIFFS’ REPLY TO DEFENDANTS’ RESPONSE TO OPENING BRIEF IN
SUPPORT OF INJUNCTIVE AND DECLARATIVE RELIEF

Defendant Forest Service quotes from interim guidelines to show their concern about

responsiveness to the public and legal compliance in implementing the Federal Lands Recreation

Enhancement Act (REA). Dkt. #115 p.12 . However, no public input has ever been sought by the1

Service in regard to Mt. Evans and Plaintiffs allege that the fee program at Mt. Evans is in

violation of REA, which subjects the public to criminal penalties.

This case is not a general challenge to the Service’s designation of High Impact

Recreation Areas (HIRA). Instead, Plaintiffs ask the Court to determine whether, by designating

a HIRA at Mt. Evans the Service can exempt itself from compliance with the explicit provisions

For ease of access, references to Defendants’ Response at Docket #115 are by pdf page number.1
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defining and delimiting the scope of its fee authority. 16 U.S.C. 6802(d)(1)(A),(B),(C),(D)&(F);

16 U.S.C. 6802(e).

The final agency action taken in 2005 was to label the area as a HIRA and to delete the

word “entrance” from signs, but to continue to charge for access to the whole area. E00132.

Plaintiffs contend this was not in accordance with the law and exceeds statutory authority. 5

U.S.C. 706(2)(A)&(C).  The only change made since then was to allow nonstop travel pursuant2

to an agreement with the Colorado State Department of Transportation. E00587.

I. The Service’s Assertion that Certain Facts are Undisputed is Misleading.

The Service offers its own version of undisputed facts based on its record. Plaintiffs take

exception with many of the purported facts.  The Service states that a “recreation use fee” has3

been charged since 1997. Dkt. #115 p.13 #2; E00016. It fails to note that REA repealed authority

for such fees and instead granted authority to charge fees for use of amenities. 16 U.S.C. 6802(f).

The Service advises this Court that a Regional Fee Board analyzed the Mt. Evans fee and

approved the Mt. Evans HIRA based on four developed sites. Dkt. #115, p.13 #3; E00127. There

is no documentation that such a board ever met. Even if the Board did meet, it does not have

authority to interpret the statute.

The Service claims that in 2007 it created a fee schedule honoring the REA’s requirement

that travel through the area without use of facilities be at no charge. Dkt. #115 p.14 #9. However,

the Service continues to charge persons who drive or bicycle through the area without using the

 5 U.S.C.706 provides separate and distinct authority governing the scope of review under the APA not just an2

arbitrary and capricious standard.

 This case did not flow in a manner that would typically result in a combined statement of undisputed facts since it3

is a review case under the APA, not a motion for summary judgement.

2
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few amenities that exist there. The Service states that it is their policy to “waive” the fee for

nonstop travelers. Dkt. #115 p.14 #10. The REA prohibits access and entrance fees. 16 U.S.C.

6802(d)(1)(B)&(D); 16 U.S.C. 6802(e)(2). The Service cannot “waive” a fee they are prohibited

from charging. 

The Service states that if a visitor says he is not stopping within the HIRA other than to

take a picture, there is no charge. Dkt. #115 p.14 #14. In an extra-record declaration the Service

states that “at undeveloped sites, occupied parked vehicles or unoccupied parked vehicles where

the occupants are in close proximity to the vehicle are considered to be in through-travel status

and therefore not subject to the recreation fee at that location.” E00612.

This contention is contradicted by signs which state only “nonstop” travel is free and by

fee station attendants’ actions in accordance with the Fee Station Operations Manual. E00499;

E00597. Plaintiff Scherer has been repeatedly told that he must pay a fee if he stops his car for

any reason.  Scherer Declaration (“Scherer”) Dkt. #112-7 ¶ 5-7,¶ 11. (See also E00432.)4

The Service describes four discrete sites within the HIRA that have some but not all of

the required amenities. Dkt. #115 p 16 #22.   There are two picnic tables, three restrooms, three5

4

 Plaintiffs’ attorney and others are prepared to validate Mr. Scherer’s claims through either oath or affidavit. As late as

August 23, 2009, two days before Plaintiffs’ attorney made an appearance in this Court, she and others were told, “You

can travel the road at no cost. But you can’t stop. You’ve gotta keep your wheels in motion.” This demand for payment

was well after the date of Mr. Cruz’s declaration. There is an obvious disconnect between Mr. Cruz’s understanding and

what is actually happening.

5

 Plaintiffs note that the latest developed site list at Dkt.#115 is the third different version to be put forward by Defendants

in the course of this litigation. Admin. Record E00127 shows what the Regional Fee Board purportedly approved while

the REA Implementation Plan at E00133 shows another version. The developed sites now listed at Dkt. #115 are the Mt.

Goliath Natural Area, the Dos Chappell Nature Center at Mt. Goliath, the National Forest/City and County of Denver -

Summit Lake, and the Mt. Evans Summit. The Mt. Goliath Natural Area, rather than being a developed site, is described

by the Service as “protected from human influence” and “pristine.” E00129. Additionally, it is undisputed that the

amenities at Summit Lake are on property owned by the City and County of Denver and the correct name of the site is

Summit Lake Denver Mountain Park.

3
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trash receptacles, and three sites with designated developed public parking in the entire 2,600-

acre, 15-mile long corridor. E00131; E00238. 

The Service attempts to differentiate between “administrative fee compliance activities”

and “law enforcement actions.” Dkt. #115 p.16 #27. There are no civil administrative remedies

for enforcing fee collection. The Service threatens criminal enforcement every time it provides

written notice to the public that a fee is required. E00453. 

The Service says that they “focus on” all vehicles parked at developed sites and

unoccupied vehicles at undeveloped sites. Dkt. #115 p.17 #29. Instead, the public is told upon

entry that a fee is required if they stop for any reason. E00432; E00597; Scherer Dkt. #112-7 ¶5-

7. Further, the presumption that a person who has parked on a state-maintained pullout but is not

in proximity to the vehicle is using amenities is unsupported.  It is illogical to presume that a6

visitor would park his car far away from any amenities in order to use the amenities. It is far

more reasonable to presume that the visitor has entered the wilderness where no amenities exist.

The geography of the area demonstrates that many pullouts are within feet of the wilderness

surrounding the HIRA or provide for recreational viewing. E00593; Scherer Dkt. #112-7, p. 8-9.

Most importantly, by linking its authority to cite the owner of a parked car far from an

amenity on the presumption that he is traveling to one of the distant sites, the Service is

admitting that the law authorizes it to charge only for the use of developed sites with the required

amenities.  None of the four discrete sites contains all of the six required federal amenities.7

 Such a presumption also raises due process considerations.6

  Similarly, the Service at Dkt. #115 p. 37 ¶ 2 ties its authority to charge fees at Summit Lake DMP to the use of7

federal amenities at developed sites elsewhere in the HIRA, not amenities located within the Mountain Park.

4
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II. Criminal Statutes Require Proper Notice and Must be Construed Narrowly.

Criminal statutes must be construed narrowly and exceptions to those statutes must be

construed broadly. United States v. Bass, 404 U.S. 336 (1971).  The statute must be sufficiently

explicit so as to provide proper notice consistent with ordinary principles of fair play and settled

rules of law. Lanzetta v. State of New Jersey, 306 U.S. 451 (1939) No man should be held

criminally liable for conduct that he could not reasonably understand to be proscribed. United

States v. Harriss, 347 U.S. 612, 626 n.17 (1954). 

The REA provides notice to the public by establishing the criteria for when and where

fees may be charged. The Service treats the REA’s prohibitions as of no consequence. The

ordinary and obvious meaning of a statute is not to be lightly discounted. I.N.S. v. Cardoza-

Fonseca, 480 U.S. 421, 431 (1987). Congress significantly changed the Service’s authority to

charge fees on federal land. While the Service understandably wishes to collect revenue, it must

do so within the confines of its authority.

In addition to the arguments made in our Opening Brief, Plaintiffs assert that none of the

cases cited by Defendants authorize the interpretation of a part of a criminal statute without a

properly promulgated rule giving the public notice. For example in United States v. Atandi, 376

F.3d 1186 (10  Cir. 2004) a regulation was promulgated by the Bureau of Alcohol, Tobacco andth

Firearms (ATF) interpreting a statute that pertains to unauthorized immigrant status in

determining defendant’s right to own a gun. Without deciding what scope of Chevron deference,

if any, is owed to the ATF, the Court held that “some deference” is due provided the regulation

is consistent with “our interpretive norms for criminal statutes.” Id. at 1189. In Atandi one

regulation was given “some” deference when the regulation was part of a comprehensive

5
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statutory scheme. (See also National Labor Relations Bd. v. Oklahoma Fixture Co., 332 F.3d

1284, 1286 (10  Cir 2003)). Even with regulations in place, the Tenth Circuit did not hold thatth

the lower courts are bound by Chevron to uphold any “permissible” interpretation even as

against the better judgment of the lower court. In Dolfi v. Pontesso, 156 F. 3d 696, 700 (6  Cir.th

1998) the Court said

“The special deference by Chevron is based on the expertise of an
administrative agency in a complex field of regulations with
nuances, perhaps unfamiliar to the federal court…Unlike
environmental regulation or occupational safety, criminal law and
its interpretation is the bread and butter of the court.”

 
Babbitt v. Sweet Home Chapter of Cmtys. for a Greater Oregon, 515 U.S. 687, 703

(1995) was a civil action under the Endangered Species Act, although the Act also provided for

criminal penalties. A regulation within this comprehensive statute defined “harm” in interpreting

the underlying statutory provision. The regulation had been in place since 1975. The Supreme

Court noted that Congress had conferred broad discretion on the Secretary and stated 

“The latitude the Endangered Species Act gives to the Secretary in
enforcing the statute, together with the regulatory expertise
necessary to its enforcement, establishes that we owe some degree
of deference to the Secretary’s reasonable interpretation.” Id. at
703

 
In the instant case, no regulations were enacted putting the public on notice and the

Service informally interpreted the entire statute, not just one provision. Further the Secretary

acknowledged that the REA provided him with no discretion. Fed. Reg. Dkt. #112-6.

The APA requires the court to interpret statutory provisions and decide all relevant

questions of law. 5 U.S.C. 706. Independent judicial review is clearly required in this case and is

fundamental to our constitutional scheme. Even in a civil case, it is clear that this Court’s

6
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independent review can only be displaced where the agency’s interpretation is pursuant to the

exercise of congressionally delegated power to declare law through legislative rulemaking or

through some other formal process that has the force and effect of law. Christiansen v. Harris

County, 529 U.S. 576 (2000); U.S. v. Mead, 533 U.S. 218 (2001); New Mexico Cattle Growers

Assoc. v. U.S. Fish and Wildlife, 248 F.3d 1277 (10  Cir. 2001).th

Furthermore, court “respect” under Skidmore v. Swift & Co., 323 U.S. 134 (1944) is not

warranted. Skidmore involved the interpretation of a civil statute. The reasons why Chevron

deference does not apply to criminal cases, especially where no rules have been promulgated,

apply to Skidmore as well. While Justice Scalia did not mention Skidmore by name, he stated in

his concurring opinion in Crandon v. U.S., 494 U.S. 152 (1990) that the Justice Department’s

interpretation of criminal law “is not even deserving of any persuasive effect.” Id. at 177. 

III. Wallace decision should not be followed.

The District Court in Arizona overturned a decision by the magistrate judge. U.S. v. Wallace,

476 F.Supp.2d 1129 (D. Ariz. 2007). This Court has previously been provided with the facts

surrounding this case along with the ruling by the magistrate judge and the dismissal of one

charge by the District Court. Dkt. # 64, 64-2, 64-3. In Wallace the Service moved for dismissal

of one of two citations after it had in its hands the District Court decision. In the dismissed

complaint, Wallace took a hike while her car was parked far from any usable amenities. Id. at

1130. Wallace was prevented from pursuing a review of the District Court’s decision since her

remaining citation was for parking within an arguably developed picnic area. The Service now

cites this case without having had the conviction that the dismissed citation would have been

upheld on appeal. Yet it argues to this Court, as per Skidmore, that its interpretation should

7
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“persuasively” carry the day. In any event, this Court has not been apprised of the configuration

of the HIRA at Mt. Lemmon, which may have considerably more amenities in closer proximity

than Mt. Evans. Further, the Court in Arizona erroneously invoked Chevron in a criminal case

when it substituted its independent judgment based on Chevron’s requirement that the court must

uphold any “permissible” agency interpretation. Id. at 1132.

In applying Chevron, the court in Arizona ruled that the Service could combine multiple

areas since an “area” is not defined in the REA. Id. at 1133. These multiple areas at Mt. Lemmon

may be numerous and in close proximity, not just four discrete areas spread out along a 15-mile

long road. In essence the Service maintains that it can combine areas because Congress did not

say it could not. While Congress cannot be expected to specifically define by metes and bounds

the configuration of every site on millions of acres of public land, it did provide specific

provisions with respect to what it required in order for a standard amenity fee to be assessed. It

provided that designated public parking be made available in conjunction with the other

amenities. 16 U.S.C. 6802 (f)(4)(D). It follows that a person can be required to pay an amenity

fee when the person is located in an area where designated developed parking provides ready

access to the other amenities. The Service cites U.S. v. Dahl, 314 F.3d 976 (2002) for authority

for it to charge in any area without limitation. Dahl was decided prior to the passage of the REA.

Following Dahl, and after considerable negative input by citizens and public entities, Congress

enacted the limiting language contained in the REA, which was not contained in the Fee Demo

statute. Exhibits Dkt. #112-2, 112-3, 112-4, 112-5; 16 U.S.C. 6802(d)(1); 16 U.S.C. 6802(e)(2).

Significantly, the court in Wallace noted that Defendant could have avoided the fee by

visiting only scenic overlooks. Id. at 1130. Plaintiffs allege and Defendants acknowledge that the

8
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Mt. Evans summit is a designated overlook and that the state-maintained pullouts are used for

viewing. Dkt. #67 ¶41, 43; Dkt. #77 ¶43; Dkt. #112-7 p. 8-9; E00127. 

In citing Wallace, the Service attempts to convince this Court that there would be

insurmountable problems with fee collection, multiple/overlapping fees and enforcement

problems. Dkt. #115, p. 24. This is simply not the case. The Service could sell one pass to

anyone wishing to use any or all of the developed sites without requiring multiple/overlapping

passes. The Service acknowledges that its personnel patrol every part of the HIRA. E00139;

E00430; E00457. Limiting the need to secure compliance to designated sites that have all of the

amenities would make their job easier. The Nature Center may have independent statutory

authority for charging a fee pursuant to16 U.S.C. 6802(f)(3). If that is the case, a visitor could

conveniently pay at the Nature Center. 

IV. Neither the Property Clause nor the Organic Act Provides Authority to Enforce

Federal Criminal Law on Non-Federal Property. 

The Service asserts that it has broad authority to enforce federal law on non federal

property to protect its interests. Its interests in this case are financial in nature and not connected

to the need to protect federal land, wilderness, wildlife or people therein. (See  Plaintiffs’

Opening Brief Dkt. #112.) No rules were promulgated pursuant to the Organic Act. l6 U.S.C.

551. The Service acknowledged that the REA is the sole authority governing recreation fees.

Fed. Reg. Dkt. #112-6. Additionally, the agreement entered into with the City and County of

Denver does not authorize the Service to enforce federal law on City property. The agreement

says 

“The Forest Service will be responsible for enforcement of their

9
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own laws and regulations on lands for which they have
jurisdiction. The Forest Service will, when necessary, notify the
appropriate law enforcement agency of lack of compliance. The
Forest Service will not issue notices on behalf of DENVER.”
(E00565)

In 2008 the Service acknowledged that it cannot criminally prosecute federal law on City

property. E00455. However, the Service continues to issue written notices to visitors on City

property that they are in violation of federal law. E00453. Such written demand is an

enforcement activity. It is clear from the agreement that Denver is the appropriate jurisdiction to

enforce its own fee ordinances, if any, which might designate the offense as an infraction rather

than a misdemeanor. To advise the public that they are committing a misdemeanor federal

offense if they don’t pay deceives them and is outside the scope of the Service’s lawful activities

since it does not have the jurisdictional authority to carry out its threat.

RESPECTFULLY SUBMITTED this 10  day of February, 2010.th

/s/ Mary Ellen Barilotti

Mary Ellen Barilotti, Esq.
P.O. Box 678
Hood River, OR 97031
Phone: (541)386-5576
e-mail: mebarilotti@msn.com
Attorney for Plaintiffs

10
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

CERTIFICATE OF SERVICE (CM/ECF)

I hereby certify that on February 10, 2010, I electronically filed the foregoing Reply to Response
to Opening Brief with the Clerk of the Court using the CM/ECF system, which will send
notification of such filing to the following email addresses:

kathryn.liberatore@usdoj.gov
stacey.bosshardt@usdoj.gov

/s/ Mary Ellen Barilotti
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